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REAL PARTY IN INTEREST 

As evidenced by the Assignment in the records of the United States Patent and 
Trademark Office, the present application is assigned to Intematioiial Business Machines 
Corporation, the real party in interest for the present Appeal. 

RELATED APPEALS AND INTERFERENCES 

There are no Appeals or Interferences known to Appellant, the Appellant's legal 
representative, or assignee, which would he directly affected or have a bearing on the Board's 
decision in the present Appeal, 

STATUS OF CLAIMS 

Claims 1-20 are cancelled. Claims 21-34, which comprise all pending claims, stand 
finally rejected by the Examiner as noted in the Advisory Action dated June 8, 2005. 

STATUS OF AMENDMENTS 

Applicant's Amendment B, submitted subsequent to the Examiner's Final Rejection, was 
entered by the Exajniner upon jBling of this Appeal. 

SUMMARY OF THE CLAIMED SUBJECT MATTER 

Appellant's Claim 21 recites a method for load balancing connections between servers 
and clients (Specification^ page 4, lines 17-20, Figures 4A, 4B, 5-7). Out of a collection of load 
balancers, a receiving load balancer receives a coranxnnication &om at least one of a collection of 
clients. In response to the received communications a primary load balancer and a backup load 
balancer corresponding to the received commxanication is determined (page 4, lines 20-22, Figure 
4A). The identity of the primary load balancer and the backup load balancer is stored in each of 
tiie collection of load balancers (page 4, lines 20-22, Figure 4A), The received communication is 
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forwarded from the receiving load balancer to the primary load balance: (page 5, lines 1-5, 
Figure 4B). In response to detennining that Ihe primary load balancer is not available, the 
received communication is forwarded to the determined backup load balancer (page 5, lines 1-5, 
Figure 7), 

AppeUant*s Claim 24 recites a system for load balancing connections between servers 
and clients (Specification, page 4, Hnes 17-20, Figures 4A, 4B, 5-7). The system for load 
balancing connections between a plurality of servers and a plurality of clients includes a 
collection of load balancers (see e.g., load Ijalancers llO^, Figure 1), inclnding a receiving load 
balancer^ The receiving load balancer includes means for receiving a communication ficom at 
least one of the collection of clients (e.g., TCP connectians 130, Figure 1), means for 
determining a primary load balancer and a backup load balancer for handling said 
communication (e.g., compute scores 210, Figure 2), means for storing an identity of the primary 
load balancer and the backup load balancer corresponding to the commnnication in each of the 
collection of load balancers (e,g,, cache 404, Figure 4A), means for forwarding the 
communication to the primary load balancer for transmission to at least one of the collection of 
servers (e.g., LTOC 402, cache 404, Figure 4A), and means for forwarding the communication to 
the determined backup load balancer for transmission to at least one of the collection of serveors, 
in response to determining the primary load balancer is not available (e-g., LTOC 402, cache 
404, Figure 4A)* 

Appellant's Claim 27 recites a load balancer out of a coUectLon of load balancers for load 
balanciag connections between a collection of servers and a collection of clients (Specification, 
page 4, lines 17-20, Figures 1-3, 4A). The load balancer includes a means for receiving a 
communication firom at least one of the collection of clients (e.g., TCP connections 130, Figure 
1), a means for detenDDining a primary load balancer and a backup load balancer for handing the 
communication (e,g,, compute scores 210, Figure 2), a means for storibog an identity of the 
primary load balancer and the backup load balancer correqxmding to the communication in each 
of the collection of load balancers (e,g., cache 404, Figure 4A), a means for forwarding the 
communication to the primary load balancer for transmission to at least one of the collection of 
servers (e.g., LTOC 402, cache 404, Figure 4A), and a means for forwarding the communication 
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to the detetmiued backup load balancer for transmission to at least one of the coUecdon of 
servers, in re$i>on$e to detetmioiog the primaiy load balancer is not available (e.g.^ LTOC 402, 
cache 404, Figure 4A), 

Appellant's Claibtn 30 recites a computer program product for load balandtag connections 
between servers and clients (Specification, page 4, lines 17-20, Figures 4A, 4B, 5-7), Oat of a 
collection of load balancers, a receiving load balancer receives a communication from at least 
one of a coUectioii of clients. In response to the received communication, a primary load 
balancer and a backup load balancer corresponding to the received commxinication is detexnodned 
(page 4, lines 20-22, Figure 4A). The identity of the primary load balancer and the backup load 
balancer is stored in each of the collection of load balancers (page 4, lines 20-22, Figmre 4A), 
The received communication is forwarded from the receiving load balancer to the primary load 
balancer (page 5, lines 1-5, Figure 4B). hi response to determining that the primary load 
balancer is not available, tiie received communication is forwarded to the determined backup 
load baXancea: (page 5, lines 1-5, Figure 7). 
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GROUND OF REJECTION TO BE REVIEWED ON APPEAL 



The Examiner's rqection of Appellants' claims 21-32 under 35 U-S.C. § 102(e) as being 
anticipated ovorAdelman et aL (U,S. Pat. No, 6,078,957 hereinaflei referred to as "Adelman'^) is 
to be reviewed on Appeal 

ARGUMENT 

The rejection of Appellants' claims 21-32 omder 35 U.S.C. § 102(e) as being anticipated 
hy Adelman: 

In Examiner's Final Action, Claims 21-32 were rejected under 35 U.S.C. § 102(e) as 
being anticipated by Adelman. The Examiner*s rejection should be reverested because Adelman 
does not teach or suggest each claimed feature. 

Regarding exemplary Claim 21^ Adelman does not teach or suggest 

in response to a receiving load balancer . . . receiving a communication . , , 
determining a primary load balancer and a backup load balancer for handing said 
communication; 

stoiing an identity of said primacy load balancer and said backup load balancer 
corresponding to said communication in each of said plurality of load balancers, . 

In other words, Claim 21 requires knowledge of the identities of the primary load 
balancer and the backup load balancer before storing the identities in each of the load balancers. 
On page 2 of the Advisory Action dated June 8, 2005, Examiner asserts that "Adelman teaches 
this process about receiving the request message that produces a single cluster member acting as 
the master unit and the other clxister members understanding that they are merely members 
(which corresponds to the backup unit because it will become a master umt if the existing master 
is dead or not existing." (ooL 6, lines 40-67, col. 7, lines 1-41), 
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Claim 21 recites "deterinixiiiig a primaiy load balance and a backup load balancer for 
handling said commimication", in response to receiving a connnunication from a client. When 
the cluster has received a connnunication from a cliecit^ a primary load balancer and a baclcup 
load balancer are determined, where both of their identities are known. Both of the identities are 
required to be known ifx order to enable "storing an identity of said prixnaiy load balancer and 
said backup load balancer cctresponding to said communication in each of said plurality of load 
balancers" (Claim 21). 

In contrast, while Adebnan teaches determitung a master unit and the rest of the cluster 
'^mdearstanding that they are merely members*\ the identity of the backup unit is not determined 
until the master unit fails (coL 6, lines 40-67, coL 7, hnes 1-41), 

Accordinglyj^ in Hght of the preceding argument, Applicant believes that independent 
Claims 21, 24, 27, and 30 and all dependent claims are not anticipated by Adelman and are thus 
not rendered unpatentable* 

Also, nothing in Adelman teaches or suggests modification of the system or method 
disclosed in Adelman. In fact, Adelman discloses a system and method for monitoring 
'Tceepalive" and ^tiebxeakor" messages to determine (1) wheth^ or not the master unit is still 
active; and (2) which of the cluster members will be the newly-designated master unit once the 
prior master unit is determined to be inactive. The disclosure of the 'TceepaHve" and "tiebreaker" 
message monitoring system and method teaches against Appellant's claimed feature of a 
detennining and storing the id^tifioation of a primaiy and backup load balancer in response to 
received communicatioa. An advantage of a predetermined backup load balancer is that in the 
event the primary load balancer is unavailable the received communication wiU be direcfly 
transferred to the predetermined backup load balancer without the delay inherent in the system 
and method disclosed in Adelman^ where a new master unit must be determined in the event of 
the original master unit becoming unavailable. 
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CONCLUSION 



Appellants have pointed out with specificity the manifest ecror in the Examiner* s 
rejections, and the claim language which renders the invention patentable over the combination 
of references. Appellants, therefore, respectfully request that this case be remanded to the 
Examiner with instructions to issue a Notice of Allowance for all pending claims. 

Respectfully subxuitted, 

Brian F. Russell 

Registration No. 40, 796 

DUXON & YUDELL LLP 

891 1 N. Capital of Texas Hwy., Ste 2110 

Austin, Texas 78759 

(512) 343-6116 

ATTORNEY FOR APPELLANT 
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APPENDIX A 
AMENDMENTS IN THE CLAIMS 

1-20. (cancelled) 

21. A method of load balancitig comxectiom^ betweeix a plurality of servers and a plurality of 
clients, whereiii a plurality of load balancers couple said plurality of servers and said plurality of 
cli^tSj said method comprising: 

in response to a receiving load balancer out of said plurality of load balancers receiving a 
communication from at least one of said plurality of clients, determining a ixrimary load balancer 
and a backup load balancer for handling said communication; 

storing an identity of said primary load balancer and said backup load balancer 
corresponding to said communication in each of said plxirality of load balancers; 

forwarding said communication to said primary load balancer for transmission to at least 
one of said plurality of servers; and 

in response to determining said primary load balancer is not available, forwarding said 
communication to said determined backup load balancer for transmission to at least one of said 
plurality of servers. 

22. The method of Claim 21 , wherein said deterrnining further includes: 

calculating a plurality of scores, whe^reiQ each of said pharality of scores corresponds to a 
respective one of said plurality of load balancers; 

ranking said plurality of scores from a highest score to a lowest score; 

designating as said primary load balancer one of said plurality of load balancers 
corresponding to said highest score; and 

desigoating as said backup load balancer one of said phirality of load balancers 
corxesponding to a second highest score, 

23 . The method of Claim 2 1 , fiirther comprising: 

in response to detemnniiig said receiving load balancer is said primary load balancer, 
transmitting said communication to at least one of said plxiraHty of servers. 
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24. A system for load balancing connections between a plurality of servers and a plurality of 
clieatSj said system comprising: 

a plurality of load balancers, includi&g 

a receiving load balancer, further including: 

means for receiving a communication fixwn at least one of said plurality of 

clients; 

means for determimng said primary load balancei: and said backup load 
balancer forbandling said communication; 

means for storing an identity of said primary load balancer and said 
backup load balancer coiresponding to said communication ia each of said 
plurality of load balancers; 

means for forwarding said cormnunication to said primary load balancer 
for transmission to at least one of said plurality of servers; and 

means for forwarding said commxmication to said determined backup load 
balancer for transmission to at least one of said plurality of servers, in response to 
determining said primary load balancer is not available, 

25. The system of Claim 24, wherein said receiving load balancer fuxfiher includes: 

means for detennining said primary load balancer and said backup load balancer for 
handling said communication by calculating a plurality of scores, wherein each of said plurality 
of scores corresponds to a respective one of said plurality of load balancers; 

means for ranking said plurality of scores fix>m a highest score to a lowest score; 

means for designating as said primary load balancer one of said plurality of load 
balancers corresponding to said highest score; and 

means for designating as said backup load balancer one of said plurality of load balancers 
coiresponding to a second highest score. 

26. The system of Claim 24, wberein said receiving load balancer ftirther iacludes: 

means for transmitting said communication to at least one of said plurality of servers, in 
response to determining said receiving load balancer is said pximary load balancer. 

us. App, No, 09/963,737 Appeal Bri^ Atty Pocket No. JRjR^0000040USl 

Page- 9 - 



PAGE 10112 * RCVD AT 7f21/2005 4:53:05 PM [Eastern Daylight fime] * SVR:USPTO-EFXRF«f28' DNIS:2738300 * CSID:5123436446 ' DURATION (min-s$):05'12 



JUL/2 l/2005/THU 03:42 PM DILLON & YUDELL, LLP 



FAX No. 5123436446 



P. 011/012 



27. A load balancer out of a plurality of load balancers for load balancuxg connections 
between a plurality of servers and a plurality of clients, said load balancer comprising: 
means for Tecexving a communication from at least one of said plurality of clients; 
means for determining a primary load balancer and a backup load balancer for handing 

said communication; 

means for storing an identity of said primary load balancer and said backup load balancer 
corresponding to said communication in each of said plurality of load balancers; 

means for jforwarding said communication to said primary load balancer for transmission 
to at least one of said plurality of servers; and 

means for forwarding said conomunication to said determined backup load balancer for 
transmission to at least one of said plurality of servers, in response to determining said primary 
load balancer is not available. 

28* The load balancer of Claim 27, further comprising: 

means for calculating a plurality of scores, wherein each of said plurality of scores 
corresponds to a respective one of said plurality of load balanccgrs; 

means for ranking said plurality of scores from a highest score to a lowest score; 

means for designating as said primary load balancer one of said plurality of load 
balancers corresponding to said highest score; and 

means for designating as said backiqp load balancer one of said plurality of load balancers 
corresponding to a second highest score. 

29. The load balancer of Claim 27, further comprising: 

means for transmitting said communication to at least one of said plurality of servers, in 
response to determining said load balancer is said primary load balancer. 

30. A computer program product for load balancing coimections between a plurality of 
servers and a plurality of clients, wherein a plurality of load balancers couple said plurality of 
servers and said plurality of clients, said computer program product comprising: 

in^tmctionSj stored on computer-readable media, for determining a primary load balancer 
and a backup load balancer for handling said communication, in response to a receiving load 
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balancer out of said plxirality of load balancers receiving a communication from at least one of 
said plurality of clients; 

instructions, stored on computer-readable media, for storitig an identity of said primary 
load balancer and said backup load balancer corresponding to said communication in each of 
said plurality of load balancers; 

instructions, stored on computer-readable media, for forwarding said communication to 
said primary load balancer for transmission to at least one of said plurality of servers; and 

instructions, stored on computer-readable media, for forwarding said commimication to 
said deteranined backup load balancer for transmission to at least one of said plurality of servers, 
in response to determining said primary load .balancer is not available. 

3 1 . The computer program product of Claim 30, further comprising: 

instructions, stored on computer-readable media, for calculating a plurality of scores, 
wherein each of said plurality of scores, corresponds to a respective one of said plurality of load 
balancers; 

iastructions, stored on computer-readable media, for ranking said plurality of scores from 
a highest score to a lowest score; 

instructions, stored on computer-readable media, for designa:ting as said primary load 
balancer one of said plurality of load balancers corresponding to said highest score; and 

instructions, stored on computer-readable media, for designating as said backup load 
balancer one of said plurality of load balancers coiresponding to a second highest score. 

32. The computer program product ofClaim 30, further comprising: 

instructions, stored on computer-readable media, for transmitting said communication to 
at least one of said plurality of servers, in response to determining said receiving load balancer is 
said primary load balancer. 
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